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PER CURI AM

Charles G Canady appeals from his conviction and
sentence for conspiracy with intent to distribute fifty granms or
nore of cocaine base and carrying a firearm during a drug
trafficking conspiracy, in violation of 21 U.S.C. § 846 (2000) and
18 U.S.C. §8 924(c) (2000). W affirm Canady’s conviction, but we

remand for resentencing in light of United States v. Booker, 125 S.

Ct. 738 (2005), and United States v. Hughes, 401 F.3d 540 (4th GCr

2005) .

Canady clainms the district court erred when it denied his
nmotion for a judgment of acquittal. This court reviews the
district court’s decision to deny a notion for judgnent of

acquittal de novo. United States v. Gallinore, 247 F.3d 134, 136

(4th Cr. 2001). Canady is mstaken that his acquittal of a drug
possession charge nerits dism ssal of the gun possession charge
because the gun possession charge related to the drug conspiracy
charge for which he was convicted and not to the drug possession
charge for which he was acquitted. Moreover, the jury had
sufficient evidence to conclude that the gun, which was positioned
next to the drug proceeds in Canady’'s car, facilitated the safe
transport of those proceeds. Accordingly, the district court did
not err in denying Canady’s notion for a judgnent of acquittal.
Canady argues that the district court erred in denying

his request for a downward adjustment for his mtigating role in



the offense. The district court’s determ nation of the defendant’s
role in the offense is a factual issue reviewed for clear error.

United States v. Perkins, 108 F.3d 512, 518 (4th Cr. 1997).

Safely storing the nobney was not a mnor part of the drug
trafficking conspiracy, and Canady’'s role, while not conplicated,
was hevertheless integral and naterial. Canady has failed to
provi de any evidence that the district court clearly erred inits
deci si on.

Canady argued in a supplenental brief that the district
court violated the Confrontation C ause of the Sixth Anendnent by
admtting statenents his co-conspirator Janes Ardell Canady
(“Ardell”) made to a confidential informant that Canady was a part
of the drug trafficking conspiracy. Canady contends that the

statenents were i nadm ssi bl e under Crawford v. Washi ngt on, 541 U. S.

36 (2004), because Ardell’s statenments were “testinonial” in
nat ure. In Crawford the Suprene Court announced that the
Confrontation Cause prohibits the admssion of testinonial
statenents that are not subject to cross-exam nation. 1d. at 50-
52. Wiile Crawford did not provide a conprehensive definition of
what constitute “testinoni al statenents,” t he br oadest
interpretation argued by the parties in Crawford would define
testinmonial statenents as “made under circunstances which would
lead an objective wtness reasonably to believe that the

statenent[s] would be available for use at a later trial.” 1d. at
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52. Crawford referenced Bourjaily v. United States, 483 U S. 171

(1987), as an exanple of a case in which nontestinonial statenents
were correctly admtted agai nst the defendant despite the |ack of
prior opportunity for cross-exam nation. Crawford, 541 U. S. at 58.
In Bourjaily, the Court rejected a Confrontation C ause objection
to the adm ssion of a conversation between a co-defendant and a
confidential informnt. Bourjaily, 483 U S. at 181-84 (holding
that statenments adm ssi bl e under Rule 801(d)(2)(E) did not violate
the Confrontation Clause). The statenents at issue here were not
testinonial, even under the broadest interpretation of that term
as Ardell clearly did not realize that his statenents to the
i nformant were going to be used against himat trial. The district
court did not abuse its discretion by admtting the statenents by
Ardel I .

Finally, Canady clains that the district court inproperly
sentenced him when it inposed a sentence greater than the nmaxi mum
aut hori zed by the facts found by the jury alone. Because Canady
failed to raise this claim below, we nust review it for plain
error. Hughes, 401 F.3d at 547. The jury convicted Canady of
conspiracy to distribute nore than fifty granms of cocai ne base. At
sentencing, the district court found Canady responsible for 79.8
kil ograns of cocai ne base. Gven Canady’s crimmnal history
category of Il, the facts found by the jury on the drug conspiracy

charge authorized an offense I evel of thirty-two, with a resulting



sent enci ng range of 135-168 nonths, while the range associated with
the judicially enhanced offense | evel of thirty-eight was 262-327
nmonths.! After a downward departure for substantial assistance,
Canady was sentenced to 182 nonths on this count.? The district
court erred in basing Canady’s sentence on judge-found facts under
a mandatory guidelines reginme, and the error was plain. 1d. at
547-48. Because Canady’s sentence was | onger than what coul d have
been inposed based on the jury's verdict, the error affected
Canady’s substantial rights, id. at 548, and we will notice the
error, id. at 555. Therefore, Canady nust be resentenced.?

Al though the sentencing guidelines are no |onger

mandat ory, Booker makes clear that a sentencing court mnust still

The presentence report recommended a crimnal history
category of 111, and the district court stated at sentencing that
it was using category I1l. (J.A 573). However, as the Governnent
points out in its brief, the sentencing range stated by the
district court is that associated with category Il. Earlier in the
sentencing hearing, the court ruled in Canady’'s favor on an
objection to the crimnal history category, reducing his category
fromlll to Il. (J.A 562-63, 569). Thus, the later statenent
that Canady’'s crimnal history category was Ill is either a
typographical error in the transcript or a msstatenent by the
district court.

2The consecutive sixty nmonth sentence for the firearns charge
IS not at issue.

3Just as we noted in Hughes, 401 F.3d at 545 n.4, “[wle of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tine” of Canady’s sentencing
See generally Johnson v. United States, 520 U S. 461, 468 (1997)
(stating that an error is “plain” if “the law at the tinme of trial
was settled and clearly contrary to the law at the tinme of
appeal ).




“consult [the] Guidelines and take them into account when
sentencing.” 125 S. C. at 767. On remand, the district court
should first determ ne the appropriate sentencing range under the
gui delines, making all the factual findings appropriate for that

det erm nati on. See Hughes, 401 F.3d at 546. The court should

consider this sentencing range along with the other factors
described in 18 U.S. C. 8§ 3553(a)(2000), and then i npose a sentence.
Id. If that sentence falls outside the Guidelines range, the court
should explain its reasons for the departure as required by 18
U S.C. 8 3553(c)(2) (2000). 1d. The sentence nust be “within the
statutorily prescribed range and . . . reasonable.” [d. at 546-47.

We affirm Canady’s conviction. In |light of Booker and
Hughes, we vacate Canady’'s sentence and remand for resentencing.
The facts and | egal contentions are adequately presented in the
materials before the court and oral argunent would not aid the
deci si onal process.

AFFI RVED | N PART, VACATED
| N PART, AND RENMANDED




